
3TTFtrfu 7EFT 5Tha,
Office of the Commissioner (Appeal),

an diTca, 3ritF 3iiEffiTan,3iSdiQiq la
Central GST, Appeal Commissionerate, Ahmedabad
dtTca8TqF,<id<-cldiiui,31+Ouc+.isi3i6d+q!6+,.Q3cooicj.

CGST Bhavan, Revenue Marg,  Ambawadi, Ahmedabad  38ool5

.fE  07926305065-€dthct.tl07926305136

: 20211264SW00008136E7

in

a

TT

®

t5TEF  flt3qT  -File  No  :  GAPPL/COM/STP/1484/2021 6^1  To   h65L

3Ttfld  3Trin  Ht3qT  Order-ln-Appeal  Nos AHM-EXCusro03-APP€6/2021 -22
fas  Date   oi-12-2o2i irfu ed tft rfu  Date of Issue o3 12.2o2i

enTqF   (cttftt])   a I<Iiilr`ci
Passed by Shri Akhilesh  Kumar,  Commlssiener (Appeals)

Anslng  out  Of  OrderrinorLginal  No    36/AC/MEH/CGST/2020-21  fas:  09.02.2021   Issued  by
Assistant      Commissioner,      CGST&      Central      Excise,       Division      Mehsana,      Gandhlnagar
Commissionerate

3i`ilcici7cil  EFT  i]lTT  vi  qi]Tr\lame & Address of the Appellant / F2esponder:t

M/s  Kadja  Kamleshbhai  Babubhai
Sathwara Vas,  Visnagar,
Mehsana  -384310

ed€  rfu  EH  3rfti]  3TTfu  a  3Twh  37gi]q  tFrm  €  al  qE  Efl  GTrfu  S  rfu  qQTTfteTfa  ffi
TIT  iTe]7T  GTrm  ch  3Tfli7  t]T  givaTUT  3TTin  Hqa  tit  wtFi]T  € I

Any  person  aggneved  by this  Order-ln-Appeal  may file  an  appeal  or  revision  application,  as  the
may  be  against such  order,  to the appropriate  authority in the following way

HTif aft giv dr
ision application to Government of India:
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I  -110  001   under  Sectlon  35EE  of the  CEA  1944  In  respect  of the  following  case,  governed  by flrf+
Iso  to  sub-section  (1)  of Section-35  Ibld  :

qfa  T]rT.€T  qPr  ETf]  a  qFTa  S  ida  xp  5Tfin  ch  ri  faith  iTu€Tiiii  IT  3Tiq  q5rd  +  IT
quenm a gut queniiT ¥ FitT a ch gv nd #,  IT fan quenii IT iTngii ¥ vi qil fan

F ar fan' iTu5iiiiT i d 7TTd tft rfu a an * a

ln  case  of any  loss  of goods  where  the  loss  occur  in  transit from  a factory  to  a  warehouse  or to
ther  factory  or  from  one  warehouse  to  another  during  the  course  of  processing  of  the  goods  in  a
ehouse or in  storage whether in a factory or in a warehouse.
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qTEi  fan  ng  ar  rfu  a fiqifafl FT  qT ar rm z}  fafiniuT i witiT  gr  tFa  ffli7  u{  GiFTH
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e  of rebate of duty of excise on goods exported  to any country or territory outside
`.  ^n  ^`/^it`-hla  material  IIc`pd  in  the  manufacture  of the  goods  Which  are  exportedof on  excisable  material  used  in the
country  or terrltory outside  India

fl  gri]iq  ffu  fin  quiT€T  a FTF{  (aiFTffl  Th  .pit ch)  fat fSIT TIT  FTa a I

e  of goods  exported  outs`de  India  export to  Nepal  or  Bhutan,  without  payment  of

```
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It   of  any   duty   allowed   to   be   utillzed   towards   payment   of  excise   duty   on   final-`    I_  _    ___I_  .L`^r^  „nrlar  anrl  curh  nrrleroT    ariy    uuiy    alii;yv5u    I.v    ~~    .`...___    ._,__

cts  under the  provlsions  of this Act or the  Rules  made  there  under and  such  order
-^J  L``t +ha  r^mmieeinnpr /Anneals)  on  or after,  the date  appointed  under Sec.109ssed by the Commissioner (Appeals) on
Finance (No.2) Act,1998
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above  application  shall  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under
9 of Central  Excise (Appeals)  Rules,  2001  within  3 months from the date on whichI   _''  I__   ___^'.^r\-rl:^A  h\,1`,I.  `..-_,   __  -_

against is  communicated  and  shall  be  accompanied  by_   __  _  __:_I    L~\,    -

rder-ln-Appeal,  It  should  also  be  accompanied  by  a
irder sought to  be  appealed
copies  each  of the  010  and  0;uplt=>   t=C]|`''   1,I    1'1,   \,'1,   -'' --.-- I    '..

of TR-6 Challan  evidencing  payment of prescribed fee as  prescribed  under Section
E of CEA,1944,   under Major Head of Account.
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revlsion  application  shaH  be  accompan.led  by  a  fee  of  Rs 200/-where  the  amount
lved  is  Rupees  One  Lac  or  less  and  Rs.1,000/-where  the  amount  involved  is  more
Rupees One Lac.

5tqTi=]  gap qu dr t5i erfuan FTqTfinuT t} rfu 3Tife-
Tribunal.Custom,  Excise,  & Service Tax Appellate

giqTap gas offfl,  1944  zft €]iiT 35-fl/35-E Ei 3rfu.-

er Section  358/ 35E of CEA,1944  an  appeal  I.les to  ..-

qfaei  2  (1)  tF ri  ant  eyiqi{ a;  erfflIT  tfl 3Tfro,  3Tan t}  FTi}  ir thT gr,  an
qu 'froiqJ{  erflft  =nrfu(f±E±a  qfr  qfinF an  ifeT,  3ISTan<  ri  2ndaniIT,``_`

9Tqa  ,3TeraT  ,faeFTan,3TEETFT-380004

west  regional  bench  of  Customs,  Excise  &  Service  Tax  Appellate  Tribunal  (CESTAT)  at
1111 -----   ^^^r`.,^r_:rhh-r   Nanar    Ahmerlabad    I    380004     ln   Case   of   appeals

loor BahumaliBhawan,Asarwa,Grdhar   Nagar,   Ahmedabad
er than as  mentioned  in  para-2(I)  (a)  above.
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to  the  Appellate  Tribunal  shall   be  filed   in  quadruplicate   in  form   EA-3   as-^^1      ___I     ^L+-l'     L\-appeal   to   the   Appellate    lrlounal   sriau   ijc   IIIt=u   Ill   Huciu,ut,,,vu`v   .,,,... „   _.  .  _    _  _
cribed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001     and    shall    be_   _     _I.  r+_    A    r\,\r\l

ed  against (one which  at least should  b6  accompan.led  by a fee of Rs,1,000/-,
and  Rs.10,000/-where  amount  of duty  /  penalty / demand  /  refund  is  upto  5I    I      _    _I_     I__tL    :_

Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the form  of crossed  bank draft  ln
`O.J,\J\J\J/-C.Ilo    I  ``J.   .`.i`.vv .....-.--

Favour  of  Asstt   Reglstar  of  a  branch  of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal  is situated.
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Appellant  Tribunal  or  the  one  application  to  the-Central  Govt.  As  the  case  may  be,
I,a'u     I,I     |''\J     1~,+,,+ ,--,-. ''-`''.   _'

filled  to  avoid  scriptoria work  if excising  Rs   1  laos fee  of Rs.100/-for each.

¥¥Q]figrg#7offii*3E¥-#3chwhqu¥5F:503E¥E=u=3TTinFprT=fat an dr rfu I
One  copy  of appllcation  or 0.10.  as the  case  may  be,  and  the  order of the  adjournment
authority shaH   a  court fee  stamp  of Rs 6.50  paise  as  prescribed  under  scheduled-I  Item
of the court fee Act,  1975 as amended.
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Attentlon  in  Invited to the  rules  coverlng these and  other  related  matter contended  .in the
Customs,  Exclse  & Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

th  gr,  asp  8iFTap  gap  qu  a`:TTi5i  3Trm  fflTqTfrorm,a;  rfu3Ton  S  nd  I
ffiatrfu(Demand) qu  a3(Penalty) tFT  io% q5  aan  ai{qT  3rfan  ± I Fthf*,  3rf©  *  FIT  io
Zrfe  quTT  a  I(Sectlon    35  F  of the  Central  Excise  Act,1944,  Section  83  &  Section  86  of the  Flnance  Act

ln  case  of the  order covers  a  number of order-in-Original,  fee for each  0.I.0.  should
Daid   in   the   aforesaid   manner   not  withstanding   the   fact  that  the   one   appeal   to

ap  5Fqiz:  Qjff  3it{ aim5{  a7  3irfu, Qrriin giv "rfu  zfr  HTTr'(Duty Demanded)-
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For  an  appeal  to  be  filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  confirmed  by
the  Appellate   Commissioner  would   have  to  be  pre-deposited,   provided  that  the  pi.e-
deposit amount shaH  not exceed  Rs.10  Crores,  lt  may  be  noted  that the  pre-deposit  is  a
mandatory  condition  for  filing   appeal   before  CESTAT.   (Section  35  C  (2A)  and  35  F  of  the_     _                      __       ...-. _____    ^_,1r'A^\_--`  ,      _  _  _     _

I  Exclse Act,1944,  Sectlon  8'3 &.Sectlon  86 of the  Finance Act,1994)

Under Central  Excise  and  Service Tax,  "Duty demanded" shall  include
(CXH)     amount determined  under section  11   D:
(cxiii)    amount of erroneous  Cenvat Credit taken;
(cxiv)   amount payable under Rule 6  of the Cenvat Credit Rules.I-----\|,^'V/    CI,I,\,u''|  r`-,-~.-_''_-.   _  _
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ORDER-IN-APPEAL

The    present    appeal    has    been    filed    by    M/s.    Kadiya

bhai  Babubhai,  At  &  Post  :  Tundav,  Mahadevpura,  Taluka  :

)istrict:  Mehsana  -  384   170  (hereinafter  referred  to  as  the

t) against Order in Original No. 36/AC"EH/CGST/20-21 dated

21  [hereinafter referred to  as "I.mpugrec7 ordGz`']  passed by the

Commissioner,   CGST,      Division-   Mehsana,   Gandhinagar

onerate [hereinafter referred to as " act/I/c7j.cafz.ng a z7£j}orj.fj;'] .

y  stated,  the  facts  of  the  case  is  that  the  appellant  was

ervice Tax Registration No. AAACT7015MSD003 and engaged

ding the  services  of Manpower Recruitment or Supply Agency.

ocedural Para  No.  01  of Audit  Report  204/2014-15-ST  issued

icers of the  erstwhile  Central Excise  and Service Tax  (Audit)

ionerate,  it was found that   M/s.Tirupati Sarjan Limited had

services of Manpower Recruitment or Supply Agency from the

and paid an amount of Rs.8,38,044/-for the  F.Y.  2012-13 and

nt   of  Rs.8,84,825/-   for   the   F.Y.   2013-14   to   the   appellant.

the  appellant  had  not  paid  service  tax  on  the  said  amount

d  by  them.  The  appellant  were,  therefore,  issued  a  SCN  No.

1A-19/Kadiya    Kamlesh/17-18     dated   .16.01.2018     seeking    to

d  and  recover  the  service  tax  amounting  to  Rs.53,237/-   along

rest  and also  seeking to impose  penalties.  The  said  SON was

ed   vide    010    No.    11/AC/STMEH/18-19    dated    27.02.2019

the  demand was  confirmed  along with interest  and  penalties

imposed under Section 77 and 78 of the Finance Act,  1994.

ng     aggrieved,     the     appellant     filed     appeal     before     the

10ner  (Appeals),  Ahmedabad who vide  OIA No.  AHM-EXCUS-

015-19-20  dated  09.07.2019  remanded  back  the  case   to  the

g authority observing that
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"7.            The  consultant  of the  appellant  during  the  course  of hearing

has  submitted that the benefit of SSI  exemption may  be allowed.  The

Notification    No.33/2012-ST    dated    20.06.2012,    exempts    taxable

services   of  aggregate   value   not  exceeding   ten   lakh   rupees   in   any

financial year from whole of service tax leviable thereon. I find that the

taxable  tunover  of the  appellant  is  below the  above  said  limit  during

the period under dispute.  I further find that the opportunity of personal

hearing  given  by  the  adjudicating  authority  on  25.02.2019,  26.02.2019

and   27.02.2019   which   is   not   as   per   the   order   given   by   Hon'ble

CESTAT  in  various  cases.  I  also  find that  the  opportunity  of personal

hearing before  the  adjudicating  authority  has  not  been  availed   by  the

appellant and the ground of SSI exemption has not been put forth by the

appellant  before  the  adjudicating  authority.  I  therefore  feel  that  the

matter is required to be remanded back to the adjudicating authority for

a fresh order keeping  in view of the  plea put  forth by  the  appellant  in

respect   of  SSI   exemption   available   to   them.   The   appellant   is   also

directed  to  submit  the  necessary  documents  before  the  adjudicating

authority in support of their claim.

8.               In  view  of  para-7   supra,   matter  is   remanded   back  to   the

adj udi eating authority. "

In  the  denovo  proceedings,  the  matter  has  been  decided  by  the

dicating authority vide the impugned order wherein he has denied

e benefit of SSI  exemption and confirmed the  demand of service  tax

interest and penalties under Section 77 and Section 78 of the

nance Act,  1994.

Being aggrieved with the impugned order, the  appellant has filed

e instant appeal on the following grounds:

That   the   threshold   exemption,   which   was   available   to   all

service    providers    vide    Notification    No.    6/2005-ST    dated

1.3.2005,  which was last amended by  Notification No.  33/2012-

ST dated 20.6.2012  (and new Notification No.25/2012-ST dated

20.6.2012)   has   been   superseded   by   Notification   No.33/2012

dated   26.06.2012.   The   government   has   exempted   taxable
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rices  of  aggregate  value  not  exceeding  ten  lakh  rupees  in

financial  year  from  the  whole  of the  service  tax  leviable

reon.

per  the  service  tax  liability  computed  by  the  department,
turnover   was   Rs.8,38,044/-   during   F.Y.   2012-13   and

.8,84,825/-   during   F.Y.   2013-14.   So   it   is   clear  that  their

mover  was  below  the  exemption  limit,  therefore,  they  were

gible for SSI exemption.

entire  demand is barred by limitation as the  SCN for the

eriod from 01.04.2012 to  31.03.2013 was issued on  16.01.2018.

SCN  has  baldly  alleged  suppression  of information  from

e department.

extended  period  of limitation  cannot  be  invoked  as  there

no suppression, willful mis-statement on their part.

enalty  cannot  be  imposed  on  them  under  Section  78  of the

inance  Act,   1994  as  there  was  no  suppression,  willful  mis-

batement on their part with intent to evade payment of service

na

na

lty  cannot  be  imposed  on  them  under  Section  77  of the

nce  Act,  1994  as there  is  no  short payment  of service  tax

d they are not liable for payment of service tax.

onal  Hearing  in  the  case  was  held  on  28.10.2021  through

ode.  Shri  Vipul  Khandhar,  CA,  appeared  on  behalf  of  the

for the hearing. He reiterated the submissions made in appeal

lum.

Lave gone through the facts of the case, submissions made in the

Memorandum,  and  submissions  made  at  the  time  of personal

and material available on records.     I find that the issue to be

is  whether the  appellant   is  eligible  for  SSI  exemption  under

tion No.  33/2012-ST dated 20.06.2012 or not.

®
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I  find that the  said  Notification No.  33/2012-ST  dated  20.06.2012

mpts  taxable  services  of  aggregate  value  not  exceeding  ten  lakh

tees  in any financial year from the  whole  of the  service  tax leviable

reon. In terms of the proviso (ii) to Notification No.33/2012-ST dated

06.2012, the benefit of the notification is not applicable to :

"(ii) such value of taxable services in respect of which service tax shall be

paid by such person and in such marmer as specified under sub-section (2)

of section  68  of the  said  Finance  Act,   1994  read  with  the  Service  Tax

Rules,1994"

I  find  that the  Manpower Recruitment or Supply Agency  service

vided by the  appellant is covered by  sub-section (2)  of Section 68 of

Finance  Act,  1994  and Rule  2  (d)  (F)  (b)  of the  Service  Tax  Rules,

)4. Accordingly, the service tax in respect of this service is chargeable

Reverse  Charge  and  the  person  liable  to  pay  service  tax  is  the

lent of service.  From  a  plain reading of the  second proviso  to  the

Notification,  it  is  clear  that  the  value  of the  taxable  service  in

pect  of which  service  tax  is  paid  by  such  person  in  terms  of  sub-

tion (2)  of Section 68 6f the  Finance Act,  1994  is excluded from  the

of exemption  under  the  said  Notification.  This  clearly  indicates

the  taxable  value  of  the  service  recipient,  who  is  liable  to  pay

rvice  tax  under  the  reverse  charge,  is  not  eligible  for  the  benefit  of

emption under the said notification.

In  the  instant  case,   I  find  that  the   appellant  is  the   service

ovider of Manpower recruitment or Supply Agency, and therefore, not

e person liable for payment of service tax in terms of sub-section (2) of

ction

rvice

68 of the  Finance Act,  1994  read with Rule  2  (d)  (F)  (b)  of the

Tax  Rules,   1994.   Therefore,   the   appellant,   being  a   service
•ovider,  is  not  excluded from  the  purview  of the  said  Notification by

rtue  of the  second proviso to the  said Notification.   It is not disputed

iat the turnover of the appellant during the period under dispute was

than the  threshold limit of ten lakh  rupees  in any financial year.
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sequently,  the   appellant  is  eligible  for  the  benefit  of  exemption

un

as1

ter

r Notification No.33/2012-ST dated 20.06.2012.

In  view  of the  above,  the  demand  confirmed  vide  the  impugned

r is not legally sustainable. Accordingly,  the impugned order is set

e and the appeal of the appellant is allowed.

ditPredFTedfl7ts3ritFTqFTfatTan3qtraasafinaTargi
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