IR (AT )T FTTerd,

Office of the Commissioner (Appeal),
b1y STEE, 3 YR, AN
Central GST, Appeal Commissionerate, Ahmedabad
ol SITEE Had, TATIAT, FFATATEIHEHCTAE 3L 0089,

CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
VB 07926305065~ TAtha07926305136

DIN :20211264SW00008136E7

4,

4

€l

ERL

ong
AR
Rey
(1)
JU-

farw)
(i)

ERSICs

WIsel AT : File No : GAPPL/COM/STP/1484/2021 / Héhs 70 hés2__

anﬁE MY ERAT Order-in-Appeal Nos. AHM-EXCUS-003-APP-66/2021-22
fa=tep Date : 01-12-2021 ST &= &) dNRE Date of issue 03.12.2021
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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 36/AC/MEH/CGST/2020-21 fa-te: 09.02.2021 issued by
Assistant Commissioner, CGST& Central Excise, Division Mehsana, Gandhinagar
Commissionerate

arfieTRdl &1 A8 TG udiName & Address of the Appellant / Respondent

M/s Kadia Kamleshbhai Babubhai
Sathwara Vas, Visnagar,
Mehsana - 384310
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
may be against such order, to the appropriate authority in the following way :
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fision application to Government of India:

B4 TG Yo HATTYH, 1994 T GRT T AW GATQ T¢ WA B IR A YR TR Bl
LT @ WM G¥We @ Serid et onded aifle AfRE, WRa WReR, fId AR, iR
T, Eef) wite, Sftaw 9 9o, |eg wnf, 98 Rl 0 110001 @1 B ST ARy |

A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Mirfistry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, Naw

Del
pro

(i

hi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by fire*
¥iso to sub-section (1) of Section-35 ibid :
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ther factory or from one warehouse to another during the course of processing of the goods in a

wafehouse or in storage whether in a factory ot in a warehouse.
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(A) In cage of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

‘to any country or territory outside India.
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(B) Incape of goods exported outside India export to Nepal or Bhutan, without payment of
- duty.
31'?&11Waﬁmﬂg@ﬁ%wﬂ%maﬁ@{a%ﬁﬁmaﬁﬁ%&m@mmwamw
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(c) Credit of any duty allowed to be utilized towards payment of .excise duty on final
prodlcts under the provisions of this Act or the Rules made there under and such order
is p%sed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The|above application shall be made in duplicate in Form No. EA-8 as specified under
Rulé, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the brder sought to be appealed against is communicated and shall be accompanied by
two|copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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Thd revision application shall be accompanied by a fee of Rs.200/- where the amount
invpived is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
thap Rupees One Lac.

qﬁmw,amﬁﬂwwqﬁﬁmmmmmzﬁwﬁm:—
Appeal to[Custom, Excise, & Service Tax Appellate Tribunal.

(1) Gk Teure Yo SfEH, 1944 P O 3641/ 35-F F afi—
UnHer Section 35B/ 35E of CEA, 1944 an appeal lies to -
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(a) To|the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2”“ﬂoor,BahumaIiBhawan,Asarwa,Girdhar Nagar, Ahmedabad - 380004. in case of appeals

otHer than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) Hﬁ%m&wﬁﬁwa@mwﬁmﬁm%aﬁw&mwaﬁw&%ﬂmaﬂwm
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(48) mw,mwwwwmmgﬂa@emﬁm%mq
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F{3 TUU & I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

FO1T 3cUTE Yo A AW & e, TR € "ded §1 AT (Duty Demanded)-
(i) (Section) W 11D & &%d ruiiva ofdr;
(i) o Tea AT KT & uflr,;
(i)  derde Ffee Bgat & for 6 % Tedt &Y T

> a‘st{ém’ﬁaaﬁ‘a’ﬁuﬁq&miﬁrqﬂmﬁ,m'mﬁmmﬁ%ﬁwﬁQrc‘raar%m
I B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. it may be noted that the pre-deposit is a

mandatory condition for filing appeal hefore CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(cxii) amount determined under Section 11 D;
(cxiiiy amount of erroneous Cenvat Credit taken;
(cxiv) amount payable under Rule 6 of the Cenvat Credit Rules,

EHMQrasuﬁrafd’mmmaswaaﬁawywaﬁﬁmmﬁaﬁﬁaaaﬁwﬁwma;aﬁ%ﬁ
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o\ I view of above, an appeal against this order shall lie before the Tribunal on payment of
0% \pf the duty demanded where duty or duty and penalty are in dispute, or penalty, where
éf:nal y alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Kadiya
Kamleshbhai Babubhai, At & Post : Tundav, Mahadevpura, Taluka :
Unjhj, District: Mehsana — 384 170 (hereinafter referred to as the
appellant) against Order in Original No. 36/AC/MEH/CGST/20-21 dated

 09-09-2021 [hereinafter referred to as “impugned order’} passed by the

Assistant Commissioner, CGST, Division- Mehsana, Gandhinagar

Commissionerate [hereinafter referred to as “adjudicating authority’).

2. |Briefly stated, the facts of the case is that the appellant was
holdipg Service Tax Registration No. AAACT7015MSD003 and engaged
in prpviding the services of Manpower Recruitment or Supply Agency.

As peér Procedural Para No. 01 of Audit Report 204/2014-15-ST issued

by tHe officers of the erstwhile Central Excise and Service Tax (Audit)
Cominissionerate, it was found that M/s.Tirupati Sarjan Limited had
receiped services of Manpower Recruitment or Supply Agency from the
appellant and paid an amount of Rs.8,38,044/- for the F.Y. 2012-13 and
an dmount of Rs.8,84,825/- for the F.Y. 2013-14 to the appellant.
However, the appellant had not paid service tax on the said amount
received by them. The appellant were, therefore, issued a SCN No.
V.STV11A-19/Kadiya Kamlesh/17-18 dated .16.01.2018 seeking to

demand and recover the service tax amounting to Rs.53,237/- along
with|interest and also seeking to impose penalties. The said SCN was
adjuflicated vide OIO No. 11/AC/ST/MEH/18-19 dated 27.02.2019
'Wherein the demand was confirmed along with interest and penalties

werd also imposed under Section 77 and 78 of the Finance Act, 1994.

2.1 | Being agg_rieved, the appellant filed appeal before the
Comjmissioner (Appeals), Ahmedabad who vide OIA No. AHM-EXCUS-
003-APP-015-19-20 dated 09.07.2019 remanded back the case to the

judicating authority observing that :
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“7. The consultant of the appellant during the course of hearing
has submitted that the benefit of SSI exemption may be allowed. The
Notification No.33/2012-ST dated 20.06.2012, exempts taxable
services of aggregate value not exceeding ten lakh rupees in any
financial year from whole of service tax leviable thereon. I find that the
taxable turnover of the appellant is below the above said limit during
the period under dispute. [ further find that the opportunity of personal
hearing given by the adjudicating authority on 25.02.2019, 26.02.2019
and 27.02.2019 which is not as per the order given by Hon’ble
CESTAT in various cases. I also find that the opportunity of personal
hearing before the adjudicating authority has not been availed by the
appellant and the ground of SSI exemption has not been put forth by the
appellant before the adjudicating authority. [ therefore feel that the
. matter is required to be remanded back to the adjudicating authority for
a fresh order keeping in view of the plea put forth by the appellant in
respect of SSI exemption available to them. The appellant is also
directed to submit the necessary documents before the adjudicating

authority in support of their claim.

8. In view of para-7 supra, matter is remanded back to the

adjudicating authority.”

3.  In the denovo proceedings, the matter has been decided by the
® | adjudicating authority vide the impugned order wherein he has denied
the benefit of SSI exemption and confirmed the demand of service tax
along with interest and penalties under Section 77 and Section 78 of the

Finance Act, 1994.

4. Being aggrieved with the impugned order, the appellant has filed

the instant appeal on the following grounds:

i)  That the threshold exemption, which was available to all
service providers vide Notification No. 6/2005-ST dated
1.3.2005, which was last amended by Notification No. 33/2012-
ST dated 20.6.2012 (and new Notification No.25/2012-ST dated
20.6.2012) has been superseded by Notification No.33/2012
dated 26.06.2012. The government has exempted taxable
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services of aggregate value not exceeding ten lakh rupees in
any financial year from the whole of the service tax leviable
thereon.

i)| As per the service tax liability computed by the department,
their turnover was Rs.8,38,044/- during F.Y. 2012-13 and
Rs.8,84,825/- during F.Y. 9013-14. So it is clear that their
turnover was below the exemption limit, therefore, they were
eligible for SSI exemptibn.

i) The entire demand is barred by limitation as the SCN for the
period from 01.04.2012 to 31.03.2018 was issued on 16.01.2018.
The SCN has baldly alleged suppression of information from
the department.

ivb  The extended period of limitation cannot be invoked as there
was no suppression, willful mis-statement on their part.

v) Penalty cannot be imposed on them under Section 78 of the
Finance Act, 1994 as there was no suppression, willful mis-
statement on their part with intent to evade payment of service
tax.

vi) Penalty cannot be imposed on them under Section 77 of the
Finance Act, 1994 as there 1s no short payment of service tax

and they are not liable for payment of service tax.

5. | Personal Hearing in the case was held on 28.10.2021 through
virtual mode. Shri Vipul Khandhar, CA, appeared on behalf of the
appellant for the hearing. He reiterated the submissions made in appeal

" memorandum.

6. | Ihave gone through the facts of the case, submissions made in the
Appeal Memorandum, and submissions made at the time of personal
hearing and material available on records. I find that the issue to be
dedided is whether the appellant is eligible for SSI exemption under

r,:,.N_Q:ification No. 33/2012-ST dated 20.06.2012 or not.
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6.1 I find that the said Notification No. 33/2012-ST dated 20.06.2012
exempts taxable services of aggregate value not exceeding ten lakh
rupees in any financial year from the whole of the service tax leviable
thereon. In terms of the proviso (i) to Notification No.33/2012-ST dated
20.06.2012, the benefit of the notification is not applicable to

“(ii) such value of taxable services in respect of which service tax shall be
paid by such person and in such manner as specified under sub-section (2)
of section 68 of the said Finance Act, 1994 read with the Service Tax
Rules, 1994

6.2 I find that the Manpower Recruitment or Supply Agency service
provided by the appellant is covered by sub-section (2) of Section 68 of
the Finance Act, 1994 and Rule 2 (d) (F) (b) of the Service Tax Rules,
1994. Accordingly, the service tax in respect of this service is chargeable
on Reverse Charge and the person liable to pay service tax is the
recipient of service. From a plain reading of the second proviso to the
said Notification, it is clear that the value of the taxable service in
respect of which service tax is paid by such person in terms of sub-
section (2) of Section 68 of the Finance Act, 1994 is excluded from the
scope of exemption under the said Notification. This clearly indicates
that the taxable value of the service recipient, who is liable to pay
service tax under the reverse charge, is not eligible for the benefit of

exemption under the said notification.

6.3 In the instant case, I find that the appellant is the service
provider of Manpower recruitment or Supply Agency, and therefore, not
the person liable for payment of service tax in terms of sub-section (2) of
Section 68 of the Finance Act, 1994 read with Rule 2 (d) (F) (b) of the
Service Tax Rules, 1994. Therefore, the appellant, being a service
provider, is not excluded from the purview of the said Notification by

virtue of the second proviso to the said Notification. It is not disputed

5 “Nthat the turnover of the appellant during the period under dispute was

. =
. ﬁ ss than the threshold limit of ten lakh rupees in any financial year.
2
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Coqsequently, the appellant is eligible for the benefit of exemption
' undfer Notification No0.33/2012-ST dated 20.06.2012.

7 | In view of the above, the demand confirmed vide the impugned
ordér is not legally sustainable. Accordingly, the impugned order is set

" aside and the appeal of the appellant is allowed.

8. mmﬁﬁﬂémwﬁmmaﬂ%ﬁmmh

The appeal filed by the appellant stands disposed off in above

terms. W
~ l,ygepwa‘/
( ‘Akhilesh Kumar ) ~e®.
Commissioner (Appeals) ®

Attgsted: Date: .12.2021.

(N.Quryanarayanan. Iyer)
Supkrintendent(Appeals),
CGST, Ahmedabad.

BY RPAD / SPEED POST
To |

M/s. Kadiya Kamleshbhai Babubhai, Appellant
At & Post : Tundav, Mahadevpura,

Taluka : Unjha,

District: Mehsana — 384 170

The Assistant Commissioner, Respondent
CGST & Central Excise,

Division- Mehsana

Commissionerate : Gandhinagar

Copy to:

1! The Chief Commissioner, Central GST, Ahmedabad Zone.

2| The Commissioner, CGST, Gandhinagar.

3] The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)

a4+ Guard File.

5] P.A. File.




